at procedure would preclude the need lor a Prosecution Department, with all
grendint legul stafT. Such a procedure entails a lengthy process. Ifresponsibility
s prosecution is however placed on the State bringing the complaint, and thal
pe has 1o assemble the evidence and produce it before the Court, the result, in
final anal vsis, would be virually the same. What mattered most in the opinion
the Special Rapporteur, was for the Court to arrive at the truth by whatever

aans it could be established.
PART -1I

Summary of Discussions held in the Commission

members while initinting the discussion in the Commission were
% in thanking Mr, Thiam for his Report. Some members had deall
porately with issue of 'Status of the Tribunal'. The general sapproval of the
mbers was for the Court to be an argan of the UN or at least o body set up and

ning within its frmmewaork. Inthis regard, among other examples, o recent

of a case to the Court. 1
I'I'l'l::'.lflgnnm_ nd [
bt;'rﬂr:m: Courtonly by means of g L:mpmt;:ﬁ“g“ A case would be brougly n
;i:ﬁ”‘:e_mﬂ}' be made 10 the draft articles Ko 'I::dl" aState Inthis connection, part by the European Parliament on the establishment of an intemational
plaint should be drafted, ieation of the way in which minal court for war crimes was cited and it was proposed under the UN system
With emphasis being placed on the need (o move lowards universality. However,
me members expressed the view that *..........a desire for concrete results had

0 unsystematic treatment of certain issues. A rewording of some of the
Bvisions on the applicable law, the competence of the court and the procedures
'be ed within the court, for example, might serve to highlight beuter, including
o the benefit of the General Assembly, the position of the Criminal Court within
e LM system-as & whole"
jority of the members, however, agreed with the Special Rapporteu, s
i approach as reflected in the statement in paragraph 4 of the report that the

should be to establish “an organ with structure that are adaptable, not
ent and of a modest cost.” They found this to be somewhat an idealistic

lion; but it signified the general direction in which the Commission should

other system is the ad |
versanal system, under whi [ 3
bk ! which t igaion is carried
o u::::] ¥ and publicly by the coun itself. In the case :? ';]n o :3M
Cuul:r Th?:;ff wu.; that the investigation should pe m:rj;jp;uﬂlp ﬂﬁcl b x :
i i not, however, mean that, where ¢ siredorinoatel
of same complexity, the President of the Cnuﬂfzﬁtﬁﬂ:pr:gw:&d nri“:fﬁ
. I Same

members 1o form a commiss; ;

: i 155100 of nvestigatio

IRvestigation procedure should be Aucied Ell-ly Eﬁnunf:rzml rule, however, the.
O,

Thl.'-‘ lrml _“ﬂ,g: WDUH ca |
up. Und mmence only when the ind; ]
“'I:"J'El-' ﬂirfim:.;? ems, after the investigation, mfmﬂﬁ?;ﬂg
accused and any ingereste draws up an indictment which is then notified to the
Piocess ks sted parties and, o the basis of the indictment, the

ible sy e [ntemational Criminal Courr, it has been progosed

regards the procedure for the appointment of judges (article 12) some
=I5 pointed out that it may “result in a veritable armada of judges™and , for

500, members suggested to “provide from the outset for modest structure™.
it was also suggested that in appointing judges, the traditional principles
= observed, including those relating to representation of the different
flems and different regions and also the principles that more than one
. from the same State could not sit on any organ which tried the accused.

: __ hics Il:r.uregaldslhpenni'lﬂe:s.mmarmmhnn-ﬁwumdmuppumunn
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of penalities provided for in the criminal law of the State on whose ferryy, "
ctime had breen committed. [t was generally agreed by members that congy,

PART 111

: Group on a Draft Statule

| on matiers of essentially technical and procedural nature should be ey, Report of the Working 4 Sl Coet

: simple. It was also noted by them that provisions relating 1o technigy for an International
procedural aspects would account for 70 to 30 per cent of the provisions £ Criminal Courn
dralt statute under consideration, while the remainder 20 to 30 per cent w:,: e e Working Group on a Draft Sld';ll for an ]mm 2 dmmllnm et by 0
difficult residual questions on which much work still has to be done gy g3 Netween |7 May ﬂ";’ 5::.:“‘:'{:” pu!” . given by the Commission 10 the
consituted the substantive aspects of the draft statute. carignal Law Commission. jon 4773 of

¥ing Group was in sccordance with General Assembly resolul

Some members referred to the difficulties existing in the procesy o
. harmoaizing jurisdictional issues. Formulation of article 5 was stated to be |jyg,
i confusing as it deal with both junsdiction raniene personae and with juri sdicting
ratione materine. It would be difficuli 1o accept that States could by specigt
treaties or unilateral instruments, indicate what offences should be included
within the jurisdiction of the Court. Accordingly, it was pointed out by fhe
members that the effectiveness of the Count depended on the existence of
substantive criminal legal aspects without which it would be vey difficult indes e i

for the court to function at all W B

The Special Rapporteur while summing up the discussion wished to focs
on thires main points. - the relationship between the Court and the United Nationg
jurisdiction and the applicable law, and the functioning of the Court. He noted thal
there was general agreement on the need for a link between the Court and the LING
He also did not favour ngid codification of principles relating to applicable o A
especially in an area which is constumtly changing. Accordingly, he favoured that g
the applicable law should not be limited to agreements or conventions, but ] Tk

F,:

o [ rerraa

! v o the ion held in the Sixth Commitee of
also include the general primciples of law, custom and even in some casely _ﬂfiﬂﬂmm sexsion; the report of the Secretury-Oeneral pursuant 1o

ranh 2 of Security Council resolution 808 (1993) (document §/25704) and
agr

national law. Accordingly to him junsdiction could be dependent on acceplaness
by the Siate in whose termitory the accused was found, for if the Courn were I0 HFE
to judge the accused without such acceptance, it would constantly be judging 91
default. |

In conclusion, the AALCC Secretarial concurs with general approach y
camments provided by the Working Group. Funther, for the effective of o
of the Court, technical and procedural aspects as applies in different legal sysiEf
should be harmoniously adapted. Even at this stage, the AALCC Secretarial 1588

i 1992 which inter alia was devoted 1o the guestion Mﬁ

-mflninwnnlimdcﬂmmlqumdn:‘u;nmt:;w s

s of the Working Group conceming - "ﬂ‘“"’mm‘.“

e ission 1o continue its wark on he qu:IJ‘IﬂI!I by U

A }*:‘mﬂlm“ tion of o draft statute t'nrminlum::;‘nnll Eﬂmnﬂlmni.:l:r
i i EQImi

anter of priority as from s nexl sexsion, begmning with an e .

s :H;gﬁgﬁn the report of the Working Group and in the debate :1{ ﬂu:

e with i view to drafting & statute on the basis of the report i

: Group, tuking into sccount the views expressed during the debate in

e mitee as well 48 any writien comments recelved from States, and 1o

ol | -F“l'“' report 1o the Gieneral Assembly at its forty-eighth session.

ﬂmttu[. i : (a) the report of
Giroup had belore it the following documents : (a)

Wmt?nlf Group (AMT/10, Annex) : (b) gleventh report of the
ur (AJCN.4/1449) : the comments of governments on the report
Group (AJCN 41452 and Add 11, Chapter B of the topical

the General Assembly

by the Secretariat of draft statutes for an intenational

Sinal court elaborated in the past ither in the framework of UN argans or by
 public or private entities.

';' -.' . (. 5 GWIIF
fier generally considerng series of draft provisions, the Fnl’fms :

oy create three subgroups dealing. respectively and primarily w_nh .“"l

win subject-matters: { 1) Jurisdiction and Applicable Law (2) Investigation

: Pn icial Assistance. The preliminary
the view that the issues relating 10 jurisdiction and appicable law would P e (3) Cooperation and Judic

difficulties. One way 10 overcome this uncertainty is (o provide a measiie =

ated text elaborated by the Working Group is divided into seven main

; 3 iablishment and composition of the Court; Part 2 is
flexibility tothe Court itself while deciding these maners, The AALCC Secreir s .'::;hmw]‘ml is on investigation and commencement
notes carefully that this is an area which hwlr : i Part 4 deal *immwtmjhmw'jﬂmﬂﬂk:mcl
transformation in the light of new political and economic developments. BE-

of these the responsibility and the manner of effective functioning of the L

assumes greater significance. 19 July 199).
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ix on international cooperation and judicinl assistance, and; Part 7 is on enfor

of sentences.” The draft is termed as “Diraft Statute for an International Crimy;
Tribunal. This is justified by the Working Group on the argument that the |
organs contemplated i the draft, namely the “Court"or judicial organ, the
“Registry” or administrative organ and the *Procuracy” or prosecutional

had. for conceptual logistical and other reasons, have to be considered mﬂ!dmﬂ
statute as constituting an international judicial system as a whole. In s fepon
Working Group has more clearly specified various provisions with commen

for the effective functioning of the Court. It may be recalled here that last yegy,
report had three parts dealing essentially with (a) junsdiction of the Court ang
applicable law; (b) organization and functioning, and {c) Procedure,

The Working Group while cxamining Part | of the draft statute (which deals
with the establishment and composition of the Tribunal) opts to deal with it in
several groupings according to their subject-matter. Accordingly, Articles 1 1o 4
refer 1o aspects closely linked to the nature of the Tribunal and deal with jts
establishment (article 1), s relationship with the United Nations (article 2, ity
seat (article 3 Jand its status. The divergent positions as regards the Tribunal's
relationship with N still remain—should it become an organ of the UN or should
it have a link with the UN through treaty of cooperation? Both the options have
been provided in the draft within brackets for final resolution.

Article 5 specifies the various organs of the Tribunal, namely, “The
Registry"and * The Procuracy”. Subsequent provisions relating to qualifications,
elections and independence of judges did not present any difficulties. As 1o the
relatively long period of 12 years for the term of office of the judges provided for
in paragraph 6 of article 7, it was agreed in the Working Groop that this should
be considered as o sor of (rade-off for the prohibition of their re-clection. As
regards the ‘independence of judges' the Working Group took into account the fact
that the Court would not be a full-time body. This is why article 9, without ruling
out the possibility that the judge may perform other salanied functions {as also
contemplated in article 17) also endeavoured to define the criteria concerning
activities which might compromise the independence of the judges and from the
exercise of which the latter should abstain. It is pointed out that a judge of the
Court could not be, at the same time, a member or official of the Executive B
of Government. The AALCC Secretariot is of the view that the issues relating 10
independence of judges in relation to an internal function of State needs 10 be
examined carcfully. Because in certain states functions performed by an Executi V€
and a judicial branch are bordered on a very thin line of difference. Although i
T Bk, p A, 1 a0 b et st s of the reigbones ase sl Berween wquare brackets either hecaiise W

Woarking Gruap coulsd mol et find genenal either an the cossesms of the proposed provisen o
o il fernmslition. o in omber o esive gusdssce Bom e Cenerml Assembly.

Waorki ﬂfmpﬂliincﬂdfﬁﬂhlhlﬂlﬂilhﬂum?dnﬁl
':ﬂﬂcniur?uﬂduﬂmiudﬂ!uuuli?MEmmuwm
o d its independence needs careful considerabon.

L 1a 12 on election and functions of the Registrar and aricle 13 on the
e o l?t‘un:tin'“ and powers af the Procurucy deal with ihe .l.m:l nlln'-ir
" hich compose the international judicial system to be mmm

¢ is the principal administrative officer of the court and 15, unlike the
~ ligible for re-election. Similar regulations are applicable 10 Procuracy
™ e main functions will be the investigation of the crime md the
ation of the accused. The AALCC Secretrial positively t:nl'hl:ln' with the
snunciated by the Waorking Group o preserve the Pmu-:ulmn:_mdnpﬁnduw
i o that he should not act in relation to complaint involving 4 person of

=

i | with aspects related 1o the beginning and end of the
S "... w:::idl::h work ::T the judges and the Court and the pﬂful:mlng
—tions, The AALCC Secretariat notes that the provisions n:-tnmlg o
£ Office” (Article 15) requires the concurrence of two-thirds of judges of
art and this provision differed from the corresponding article of the Statute
Tatermational Court of Justice (article 18). According to the latter  judge
seoted dismissal if, in the unanimous opinion of the other members of the
* he had ceased 1o fulfill the required conditions. The AALCC Secreturiat
fs a provision relating to Review of the Statute {Article 21). The
entarc provided in the Report of the Working Group however affirm that
jace of Article 21 on “Review of the Stawute” is still provisional.

lhllﬂhumrwﬂmuﬂ“lwhdh:ﬁmmdﬁwmaﬂf
*The Working Group terms this part as “the central core of the draft statute™.
| the point of view of the crimes which may give rise to the cour’s
Iﬂ:hﬂmlﬁhrdﬁmhuhﬂhmam:d;nrm
h are based on a distinction drawn by the Working Group between trealies
thdefine crimes as international crimes and treaties which merely provide for
amy of the first category of treaties is the International Convention against
aking of Hostages of 17 December 1979. Examples of the second category
eaties are the 1963 Tokyo Convention on Offences and Certain Acts
iy mhﬂhﬂﬁ{ll&p&ﬁlﬁﬂuwﬂuﬂluﬁm
| the combating of drug-related crimes, including the 1988 UN Coavention
inst illicit Traffic in Narcotic Drugs and Psychotropic Substances (19 December
). The AALCC Secretariat concurs with this categorization and it further
5l ﬁﬂhwmrmrhﬁﬂmmqﬁmmmmmdﬁﬁﬁqﬂ

e

e
-
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national community in providing auniversal mechanism for prosecuting,
Wine and determining international crimes wherever they occur welghed in
e of making this particular treaty institution availible all Stales.”

he / i of the view of that while embodying these procedural sspects
o must be had to the different legal mechanisms previuling in different
« 1t would be necessary inthe interest of community of States 1o harmonize
* sriminal law mechanisms relating 1o procedural aspects. In this regand,
6 and 7 of the dralt statute constitute an important component of the whole.
24 5pells ot the condi g articles deal with maniers relating 1o “International Cooperation and

, Mﬂﬂwhrmm“hhhﬂtmmhﬂuun'“ju“-'. h LR En ::l:ddfhmﬂ&m“mrﬁmm
ded by the Working Group in Paris 3,4, 5,6 and 7.

enable the Security Council (0 make use of the Court, 45 an aliemative C. The Law of the Non-Navigational Uses of
' International Watercourses

mhl‘.“hl"ﬂ tribunals nd hoc. Anticle 26 layy second strand of iurie i
i‘r:ll:::::iﬂqi?]m‘-m“mﬂd 1o con fﬂfi"":ﬂ:iu:::nn lj:du Count in mﬂl““ ‘. : : ; "
iy ":cnmn not covered by article 22. 1t ix further pointed out et il its Forty-third Sesuion the Commission adopted an First Reading an entire
oty rarm:r":;w' general international lawand defines this category L puticles on the topic which was transmilied theough the Secretary-
under & norm of mmuxﬁ yoc responsibility, as “crimedt el and nhl:::m be n.;:hd o ;ums:nmeWﬂ Wﬂ“hth;
community of States as 3 whole as h.“'!ﬁmmﬁ RS the . B 19953, At Forey.fith Se1sion the Comission had before i the Specia
4 characict o eteur’s first report before commencing second reading of the draft anicles.

rinhﬁu;imﬁumth:rﬁnﬂmiw :
of individuals “This p
1 i 5 aleo had before i the commenis and observations on the drafl

A whu:hu.tmrnlﬁ “opting in" 5
: ¥atem, does not confer punisdicti ;
;‘T;.Iﬂ.'rﬂtlllj onthe Court by the sole factof becoming am';ﬂ.:;: o,
tion, & lﬂfuhl::hmmnumchdmlhu:ﬂuctﬂimjlurry M:.:.;:r -
3 Ty

ph:@mmmmnmimummhumhmh

m‘“‘"ﬂw law and which would otherwise not fall within the Cowrt's jurischotion, s received from few Governments.

mmgmih:x;:rﬂm 3'|- hfnlmﬁ UHMH: . _ Special Rapporieur's report anal yses wntien comments and ohservations

or other crimes agmast hurnanity not covered by the 1949 G C i ¥ed from Governments. The report raises, inter alia two issues of a general
il ®ter, whether the eventual form of the anticles should be a Convention or

Ewmgﬁwmﬁﬁmlnnh:hlimﬂuimnﬂ' concei

-#mlﬂmﬂ&mﬂmmmh-. the internatioes
community would move o create an inlernational criminal court without includisg
hmmﬂ:_lh: Court’s jurisdiction. The other category of crimes
W h:'_Arlllr 26 related 10 the distinctions between treaties wh A
define crimes as international crimes and treaties which merely provide for the
m:i:" d:h undesimble conduct constituting crimes under national 1aWe
Article with "Applicable Law" sources of which are Stated to be this

el Rules, and the question of dispule settlement procedure. The report also
ines articles | to 10 of Pars 1 and 11 of the topic.

hile analysing the draft iext the Special Rapporicur, made a reference 1o

ments since the Commission's completion of First Reading. The panicular
*efices were made to the result of the United Natoins Conference on
Honmeni and Development (UNCED), the Convention on the Protection and
Of Transboundary Watercourses and International lakes signed at Helsinki

Statute and applicable treaties. :
The Pares 3 # March 1992, and the Convention on Enviommental Impact Assessment in
.tud!nnhedrnrmnmdmlwlmthmmﬂm_. > Bsboundary Context signed sl Espoo, Finland, on 25 February 1991. He,

e ohserved that nothing i the shovementioned instruments required

hﬂﬂiﬂmmmmmmﬂpm.m"mmmm, slating = ,;
appeal WWWIWHF-THWHHB-&WMMH&. Mental change in the text of the draft as 1t stands after completion of the First

7R




. The report briefly deals with the question of what form the drafi tex she
tnke i.e. whether as Framework Convention or Model Rules. According 1g . i i
expressed by the Special Rapportcur, “the utility of the Framework cgm.,,:"% ed these would inevitably mmm:: :-J Er::f;?:::::fﬁ???:ﬂ
approach is a function, in large measure, of the widih and breadi r..-rm'Ir L nity. Professor Tomuschat HF:;;'d' 1::: him many of the provisions
ratification, the uiility of the model rules approach largely a function OF g "~ _ntion rather than Model F"ks'ﬁ. h mfd hecome fully effective only
strength and depth of the endorsement of the rules that the Commissigy, it R adural mechanisms whic ;uuhunrgumd could realize their full
prepared to recommend and the General Assembly is likely to endorse” | . i the framework of atreaty, STHLIE B8 000 ving binding force.
views expressed by dwﬁpecmlhppm-t:ur,hnwtv:r,didnut:xpmsamrmﬁ anly if they “’f'“,““m e ihe Special Rapporteur, Mr. Idns
for either of these approaches. Advocating of Framework Convention approgep, accepting the reasoning put forward by o tion which would guide
as the report points out, to o certain extent forecloses “some expectution of 4 the form a framework agreement Of CoRVER WAlSTCOUTEES.
widespread acceptance, This is however, subject o "a willingness (o suppgr 5 S e drafting of specific agreements o0 cOmmon -
recommendation for very strong endorsement of the work product by the Genergt L relating to “dispute settlement in
Assembly.” Model Law, on the other hand, would facilitate in:!EEiun of mad he Special Rapporieur makesa e R :

' i551 *f that
. : ily.8 L | the I“!_-mmnﬂf[hﬂ Comimission o the fact
specific guidance.™ The report leaves this qustion at this stage and attempus 1y .p i, Eptmlzcaﬂri htl::li::: b rahaian 6 ithiag

highlight objectively the possible preferences between the two approaches. . B ding gk uniat Drions While sharing in full the

f hi  Professor McCaffrey paints oul that it wcrurlq be an
-- r;ﬁ‘:rﬁ?ni?;r the Commission to recommend a s:_l.crf_ pﬂJ".l'lsT n,;
ding and dispute settlement in the event the Comumission deci Em!
and & draft treaty. The majority of members in their comments out rom
s problems involved in introducing such a measire relating ;_r.r 4
It may be recalled here that dispute settiement clauses provi ing x
conciliation had been inchuded by the precious Special Rﬂ.ppnrt:m i
report (1991) and had not been pursued further because of want :ﬂ;urnn[.!
ent report had indicated that as the needs of pﬂpuinly:ms increased an
sources became scarce, disputes on the usc uﬁnl.:rmlumnlnl WalercOUTSes
ikely to proliferate and might assume Serious propomnions if they were not
| at the technical level.

Many members omImiS rved that water courses were diverse
:m . d!sput:f BLIJTIEIC“EHI m:::?:::::migh{ be required m eacl_'l case- Inthe
ntext it was observed that the means of dispute settlement noted in .hn_a:h: &
‘ihe Charter would always be available Lo the parties concerned and disputes
lating 10 the uses of watercourses under constderation. Tl was also argued that
sputes could more effectively be resolved by political means, rather than

+ of the Commission’s work, According to him il the draft aricles were

The views expressed by few countries on this guestion in their commenty
and observations could be briefly assessed. Germany supports the idea of
framework agreement as this approach does not deny contracting parties the
opportunity to deal with the specific charactenstics and use of a certain
international watercourse by means of bilsteral and maltilatera! agreements, it
supplies them with general principles and thus establishes a minimum stand
Turkey also supports this view on asccount of the variety of geographical
Iucalii.‘-ns.hydmlugh:nlcmmuclinm.d:mmﬂphicﬂtpmlitinsandchm:mrﬂ
of international watercourses. The “United States in its comments proposes the
structure of the draft as o framework document in order to guide walercourse
states in developing management practices tailored to their circumstances. We
see that there is some kind of unanimity in accepting draft text as a Framewd
Convention’. The approach of the Swiss Government, though similar al the
autset, defines this question more succinctly, 1t assumes that “most of the
substantive rules contained in the draft are supposed to reflect customary 1aWs

while procedural rules, by their very nature, fall inthe catrgory of the progressive
development of international law."™

It the discussions at the Commission the majority of members favoured &
Convention rather than Model Rules. According to many of them imporniance %
the matter warranied the conclusion of a multilateral treaty. Ambas A : : i
Koroma expressed the view that the ultimate decision would depend of Some of the members who were of the view that dispute 5"’““':,"# i hould

. B0l be included in the draft articlcs considercd that the Commission EEH
1. Fiewt Repon on the Law of the Non-Mavigations] Uses of [mematinngl Wlercoumes hy MF- 555 ¥ Bl complete its work on the draft articles before tuming to the IF”B'::':“:.“

Hosesminck. Special Rappomear (ASCH 4451 2 Apeil 1997) 3 S amant. Rl:l':ﬂ:fu:ﬁ werealso rmﬂe_mmg.::?:iﬁhm:u ;\' i
b : it hodies, such as Niger B uthority, the
Cemments and ohsrvations seceived From Sios (AMCH 49847, 3 March 19950, pdd -. g;ﬂh;:;“:g:gﬂﬂmﬂdt"ﬂ iﬁ:tenmiunnl Commission forthe

-
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Protection of the Rhine against Pollution, and the machinery in the Danube by,
The AALCC Secretaniat is of the view that a dispute settlement macp, i
whatever form it takes, is very desirable. ey

The report of the Special Rapporteur mainly considered articles | 1o 10 0F thg
draft text. The Special Rapporteur on the basis of comments by Govern
saw no reason for any change in article |. However, some Governments i M“"l . o uitary whalc? The Commission’s anention
comments, had reopened the question of the appropristeness of the term = el such waters be part ot it o confined groundwater evolved quils
“Watercourses”. In the light of the Fact that the lerm was the resul ﬂh,- L 1o the Fact that the 1ssucs dwaters was more akin to that
compromise, the Special Rapporteur was of the view that it would not he dy, Moreover, ““’ law relaung 10 E es, especially oil and natural gas.
to change the term. A suggestion that the term “transboundary waters” be the exploitation of nal )

i siders that the
- al Rapporteur. The AALCC Secretanat con
mi‘ significant and should be retained.

S
r

members also did not favour the inclusion of “um-:u“md ::"nﬂnﬂ
S waters” Thoy did not see how “ynrelated groundwalers oolerd
e nart of a system of waters which constituted “by virture re
- 'ipaunimry whole”. And if there was no physical relationship,

- W , Is relating
because of it use in a recent convention namely, Convention on the Prote . " reason mentioned by few members ‘“}Eﬁjﬁ"ﬂﬂmmﬂ
and Use of Transhoundary Watercourses and International Lakes of 1993 undwasersinthe draft wasthatsuch APEREERC 0l ompleting the
{Intermational Legal Materials, Vol XXXI, p.1312) was relemed 10. In the course Ring mi:h.hllrmi'“"“mﬂh ordingly, several members of the
of the discussion it was suggested in the Commission that article 1 did not refleey e reading of the articles by next year. ACCof RS

a proper balance in the relationship between navigation and other uses 0 : ndertaken by the Special Rapporteur.
mternational watercourses. Further, the point was made that the concept jgor , next year, the further m::w”h h:hh-:ed m::mi: 1% an 1NE
integrated waler resources management, as recognised in paragraphs 188 sad her o 1 mHMMHmﬂmmﬂmwm
18.9 of Agenda 21 of the Rio Conference, should be incorporated in article
paragraph |. 1 i rase
- = Y : hetings | Ie 3 concerned two

As regands article 2 (use of terms ) the Special Rapporteur raised iwo crucil he observation. relating o modifications in i
isspes, Frstly, he recommended that the phrase, “flowing into & ComMmOR
terminus”in subparagraph (b) be deleted. In his view that notion of “co : S0 Scs iew, supponed by many membery, was
terminus™ did not seem to add anything to what was already covered by the rest BN views weTe EXf I:{'I': ! Th;.mﬂm beyond the mere possibility of
of the subparagraph and could be confusing. If retained, the phrase risked the B sews advens: <005
creation of artificial barriers 1o the scope of the drafi anticles. Secondly,

proposed in his. report that he was inclined 10 inclde “unrelaied confinedy
groundwaters” if the Commission agreed

nﬂ:ﬂﬂithcirp:lhimnnlﬂu:htmt as they had been able W

-]

. !rii:mﬂnl:vdd"nhnﬂill"ﬂ' “smportant”.. “A ned (wo
to the commentary provided for the e o i,
i oy . P t on or
As to the reference 1o “flowing into a Common terminus™ mﬂl‘ﬂ*f’h}; enls— puillﬂt::j of ﬂhﬁ“"‘mwm“ somewhere between the M;JIIIH;
mklmmmmmwwnwﬂ_ - rigady degeee of imporian . ;Mmﬂmmtﬂﬂ-“ﬂﬁul‘,ﬂ’ cou
its deletion. While expressing their views the memben felt that this Wmﬂ" e "itgmk“ﬂﬂﬂ mdﬂinmlhpnimnwhmhthim
had been included 1o introduce certain limitation upon the geographic sc0pe = T .. j 2 ssed when significant harm was caused—harm
the articles, the fact that two dilferent drainage basins were connected by acansl B _ﬁulm;i-‘:::w“ wsual inthe mlﬂiﬂ'l“}'mhelwn_mlhc States
o e ke e erveesl S i e v of e i 01 et 1 T
wis a5 :  with inl R : :
by canals, the absence of the requirement of common terminus would trm 22 ¢ nificar ﬁ;:fhlﬂﬂ Secretariat considered that this would be a positive
those rivers into a single system and would create an artificial unity be ! :

: Ll b¥ement of the teal.
walercourses. A common terminus criterion would, also help to disUnEEE . who did ot cancur with this interpretation felt thit such o

between two watercourses flowing alongside cach other, In view of this B2 -~ i Further than the necessary distinetion between inconsequential harm

members reserved their positions pending further careful examination of &






' of data and information) amiclelD (relationship between
Bt Kinds of uses). It was also noted that the study the Special Rapportcur
= n'm,ﬂm.,m.mmmmpmwm may require
ration of some u[ﬁ::npm.lurlheuﬂ-:hl.ml:nmmm_iﬂn did not
thiﬂhﬁulnlﬂlﬁﬁﬂﬁnMjmhﬁEmﬂML& L article uﬂnuﬂmnﬂmpuhﬂdbrcﬂnmmﬂﬂ-gﬂt*;;;:lhi!-
attention and since then i i being considered in such a way asto the e mmission merely took note of the report of the Drafting Commitice.
miufﬂ.ﬂ.ﬂmdnﬂr.hﬂumﬁﬁ:lh:lﬂuﬂ&nmumiu ik D nal Liability for Injurious Consequences

recommended its Member States to utilize the on the ILC draft anjc e rnational
contained in Doc.No. hﬂrmﬁiﬂhmmwm  Arising out of Acts ot Frahibiied by nte v
maﬂnﬁ:nﬂhuhhnmdmﬂhqﬂ!hmﬁmmhyuml: J
In view of the imponance of the topic, after due deliberations at the 1!
Session { 1992) the Commitiee had directed the Secretariat to mitiate preliminary
study on the practice in ﬂmm;nfumwmnumﬂﬂ“mimhnmdﬂnh
mﬁnymhmmﬂh:ﬂwmnuiwm.Punuuuth:rlhls,mc.'incruui‘
study for the 1993 Kampala Session examined three key arcas relating 1o
international rivers in the Asian-African context, namely—(a) Definition of
“International Watercourse” (b) Equitable and Reasonable Utilization and
Participation, and (c) Protection and Preservation of Ecosystems within the
context of institutional and legal aspects of the river system agreements in the

Asian-African region, .
This study was considered at the Thirty-second Session of the AALCC held Bidate o the Special Rapporteur and the nature of oblighion o' PEC
in Kampala from 1 to 6 February 1993, While stressing the need for finalizing the aring 1o the debate during the Forty dated him o confine his study 1o
wark of [LC on this topic, the delegate of Synan Arab Republic drew the aention porteur stated that the Commission had wransboundary harm as o
of the Commitice 1o the lack of clear legal norms or regulations that would define bities involving risk viz. activities thal may cause ith the formulation
the duties and rights of countries towards cach other and towards i j m““""dm"#mmy tivities “having
walercourses, which they share. The delegate of lray spoke, albeit briefly on the ra -ﬁhmﬂwﬂmmmwmhﬂ:ﬂnhmm
utility of ILC's work The delegates at this session were given a brief outline of the miful effects” nrmthm:!u which caused mmmm s gl
[LC's work completed on this topic by 11LC Chairman H.E. Christian Tomuschat. mtions would be considered after the completion of
In view of the significance attached 1o this topic, members of AALCC directed alving risk.
the Secretariat to continue 1o study the fopic, taking into account regional syste® “The latier part of the Introduction 1o the Ninth Repont dealt with the main
agreements. The Commitiee also urged its member States 1o furnish the ﬂuwumym.msﬂRWMmﬂmf
Secretarial with necessary details so as to facilitate mone concrete study on tis. ard 1 1the obligations of prevention constitute what arc called *due diligence
opic. ligations, which are deemed 10 be unfulfilled where no reasonable cffort is
In conclusion, it is pertinent to record the current ILC's efforts with respect e o fulfil them.’ lnmmmmm:;ﬂm;w:
to the second reading of these draft articles, The Drafting C-nnu'uiﬂ::-“#.’_ i qmmnm-ﬂh " :ﬂﬂmﬂ
reference by ILC recommended the adoption of following articles namely— 3plied with its obligation of vigilance if it had spplied
article ] {Scope of the present articles Jarticle 2( Uise of terma) article 3(W
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Reasonable Utllization and Participation) article & (Factors relevent to equitsbl® PR Bt A/CY I e Fesh Aopet T g

and reasonable utilization) article 8 (general obligation 1o cooperate) articlé --H_Tmm.m-.u

The subject of “Law of International Rivers has been on the ageng,
Asian-African Legal Consultative Commities ( AALIOC) since its Nimth Sey
held in New Delhi in 1947 The progress of work concerning this topic was o,
mitially due 1o the diversion of Committee’s attention to other topics] ;h"
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bt repon divided into three parts, described the nature and content of (he
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